BUSINESS  ORGANIZATIONS  II 


VOLUME  I 


Professor  Jeffrey  Macintosh 


January  2000 


Faculty  of  Law 
University  of  Toronto 


BUSINESS  ORGANIZATIONS  II 


VOLUME  I 


Professor  Jeffrey  Macintosh 


January  2000 


Faculty  of  Law 
University  of  Toronto 


b  - 


BUSINESS  ORGANIZATIONS  II 


VOLUME  I 

Professor  Jeffrey  Macintosh 

January  2000 

Faculty  of  Law 
University  of  Toronto 

TABLE  OF  CONTENTS:  VOLUME  1 

CHAPTER  1  -  INTRODUCTION  TO  SECURITIES  REGULATION 


A.  The  Securities  Market  in  Canada 

(i)  D.C.  Shaw  &  T.R.  Archibald,  "The  Capital  Market  and  its 

Role" . 1 

B.  The  History  Philosophy  and  Nature  of  Securities  Regulation 


i)  Excerpt  from  Loss,  Fundamentals  of  Securities 

Regulation . 10 


(ii)  Excerpt  from  Johnston,  Canadian  Securities  Regulation 

(1977),  ss.  1.01,  1.02,  1.03 . 13 

(iii)  Excerpt  from  Anisman,  "The  Regulation  of  the  Securities 

Market  and  the  Harmonization  of  Provincial  Laws", 
pp.77-82 . 18 

(iv)  Excerpt  from  Loss,  Fundamentals  of  Securities  Regulation 

(1983),  at  29-38 . 23 


CHAPTER  2  -  CONSTITUTIONAL  ASPECTS  OF  SECURITIES  REGULATION 
A.  Division  of  Powers  between  the  Provincial  and  Federal  Governments 


(i)  Excerpt  from  Anisman  and  Hogg,  "Constitutional  Aspects  of 
Securities  Regulation",  in  Proposals  for  a  Securities  Market 
Law  for  Canada,  vol.  3  (1979) . 34 


i 


(ii)  Multiple  Access  Ltd,  v.  McCutcheon  et  al.  (1982),  18  B.L.R. 


138  (S.C.C.) . 54 

(iii)  "Opening  Statement  for  Panel  on  Extraterritorial 

Application  of  Securities  Laws",  P.J.  Dey,  Chairman, 

Ontario  Securities  Commission . 56 


(iv)  Federal-Ontario  Agreement:  Securities  Related  Activities  of 

Banks  and  Federally  Incorporated  Trust  and  Insurance 
Companies . 62 

(v)  Quebec  (Sa  Maieste  du  Chef)  v.  Ontario  Securities  Commission 

(1992),  10  O.R.  (3d)  577  (C.A.) . 65 

B.  The  Application  of  the  Charter  of  Rights  and  Freedoms  to  the 

Ontario  Securities  Commission 


Re  Malartic  Hygrade  Gold  Mines  (Canada)  Ltd.  and  Ontario  Securities  Commission 
(1986), 54  O.R.  (2d)  544  (Ont.  Div.  Ct.) . 78 

CHAPTER  3:  SOURCES  OF  AUTHORITY 
A.  The  Ontario  Securities  Commission 


OS  A,  ss.  1.1,  2-3,  6-9 

Alboini,  Securities  Law  and  Practice,  vol.  1,  §§1.1.1,  1.1.3  , 

1.1.7 . 82 

The  old  sources  of  authority  ~  the  Act,  Regulation  made  under  the  Securities  Act,  policy 
statements,  blanket  rulings,  et  al.  -  will  be  discussed. 

B.  The  Ancien  Regime  Under  Siege 

Alboini,  Securities  Law  and  Practice,  vol.  1,  §§1.1.8 . 87 

Pezim  v.  British  Columbia  (Superintendent  ofBrokers)(  1992),  96  D.L.R.  (4th)  137 


(B.C.C.A.) . 91 

Ainsley  Financial  Corporation  et  al.  v. 

Ontario  Securities  Commission  et  al . 92 


ii 


c. 


The  Task  Force 


Responsibility  and  Responsiveness:  Final  Report  of  the  Ontario  Task  Force  on  Securities 

Regulation  (the  "Daniels  Report")  (June,  1994), 

Summary,  pp.  iii-viii . 105 

D.  The  Reformulation  Project:  The  Introduction  of  Rule-Making  Powers 

OSA  ss.143-143.13 

Osier,  Hoskin  &  Harcourt,  "Ontario  Securities  Commission 
Reformulation  Project" . Ill 

OSC  Staff  Notice  --  Rule-Making  in  Ontario,  (1995) 

18  0SCB  4838 .  112 

OSC  Staff  Notice  --  Policy  Reformulation  Project,  (1996) 

19  0SCB  2310 . 115 

OSC  Staff  Notice  Re  Numbering  System  for  Policy  Reformulation  Project,  (1996)  19 
OSCB  4258 .  116 

E.  The  Public  Interest  Powers 

OSA  ss.  74,  127 

CHAPTER  4  -  SELF-REGULATORY  ORGANIZATIONS 

OSA,  ss.2 1-2 1.10 


CHAPTER  5  -  FUNDAMENTAL  CONCEPTS 
A.  What  is  a  " Security”? 

OSA  ss.  1(1)  definition  of  "security" 

(i)  United  States  Securities  Act  of  1933.  section  2(1 ) . 118 

(ii)  Securities  and  Exchange  Commission  v.C.  M.  Joiner 

Leasing  Corporation . 119 

(iii)  SEC  v.  W.J.  Howey  Company . 123 


m 


(iv)  State  of  Hawaii  v.  Hawaii  Market  Center  Inc . 128 

(v)  Pacific  Coast  Coin  Exchange  of  Canada  Ltd.  et  al.  v.  Ontario 

Securities  Commission  [1978]  2  S.C.R.  112 . 134 

(vi)  Re  Sunfour  Estates  N.  V.  (January  21,  1992),  15  OSCB  269 

(Ontario  Securities  Commission) . 141 

B.  The  "Closed  System”:  General  Overview 

Excerpt  from  Emerson,  "Business  Finance  under  the  Closed  System"  (1982), 

L.S.U.C.  Special  Lectures  -  Corporate  Law  in  the  1 980’s, 

pp.35-38 . 146 

C.  "Trade" 

OS  A  s.  1(1)  (definition  of  "trade") 

(i)  Excerpt  from  Drinkwater,  Orr  and  Sorrell,  Private  Placements  in  Canada, 


pp.29-35 .  150 

(ii)  Excerpt  from  Alboini,  Securities  Law  and  Practice, 

pp.0-65 . . 157 


D.  The  Consequences  of  Engaging  in  "Trading":  the  Registration  Requirement 

OSA  ss.25-33 

E.  "Distribution" 

OSA  s.  1(1)  (definition  of  "distribution") 

(i)  Excerpt  from  Alboini,  Securities  Law  and  Practice,  (1987). 

pp.  0-6 -0-7 . 160 

(ii)  Excerpt  from  Johnson,  Canadian  Securities  Regulation,  ( 1 977), 

pp.135-138 .  161 

F.  The  Prospectus  Exemptions  and  Hold  Periods 

OSA  ss.72-74 
Reg.  ss.24,  27(1) 

NOTE:  Pay  particular  attention  to  OSA  ss.72(4),(5),  and  (6). 


iv 


(i)  Excerpt  from  Drinkwater,  Orr  and  Sorrell,  Private  Placements  in  Canada, 


1985 .  165 

(ii)  Excerpt  from  Alboini,  Securities  Law  and  Practice, 

pp. 16-21 . 188 


Questions  we  will  consider  in  class: 

(1)  Why  are  there  different  hold  periods  within  ss.72(4),  depending  on  the  type  of  security, 
whether  the  company  is  listed  on  a  stock  exchange,  etc.? 

(2)  Why  are  there  different  hold  periods  in  ss.72(4)  and  72(5)  for  securities  issued  under 
different  exemptions? 

(3)  Why  is  there  no  hold  period  resale  option  under  ss.72(6)? 

G.  The  Special  Case  of  "Control  Persons” 

OS  A  ss.l(l)  (definition  of  "distribution"),  72(7) 

Reg.  ss.  24,  25 

H.  The  "  Private  Placement”  Exemptions,  Offering  Memoranda,  and  Term  Sheets 

OS  A  s.l(l)  (definition  of  "misrepresentation") 

Instrument  45-501 
Reg.  ss.  14(f),  31,  32 

Excerpt  from  Alboini,  Securities  Law  and  Practice,  vol.  1,  §§17.5.3 
and  17.5.4 . 189 

I.  The  Private  Company  Exemption 

OSA  ss.73(l)(a),  35(2)10 

(i)  Excerpt  from  Drinkwater,  Orr  and  Sorrell,  Private  Placements  in  Canada  (1985), 


pp.35-40 . 191 

(ii)  S.E.C.  v.  Ralston  Purina  Co . 195 

(iii)  Regina  v.  Pipegrass . 204 


v 


(iv)  Re  Shelter  Corporation  of  Canada  Limited . 214 

J.  Consequences  of  Failing  to  Comply  with  the  Distribution  Requirements 

OSA  ss.53,71,  133, 138 

Malcolm  Jones  v.  F.H.  Deacon  Hodgson  Inc.,  Supreme  Court  of  Ontario, 


Sept.  17,  1986 . 224 

Ontario  (Securities  Commission)  v.  Consortium  Construction  Inc.  [1993]  O.J.  No.  1408 
(O.CJ.G.D.) . . . 231 

Bosse  v.  Mastercraft  Group  (1995), 

80  Ontario  Appeal  Cases  185  (80  O.A.C.  185)  (OCA) . .232 


K.  Universal  Registration:  The  Re2istration  Requirement  and  Exemptions  Therefrom 

OSA  ss.25,  34,  35 

Reg.  ss.98,  99,  100,  204  (definition  of  "market  intermediary"),  206,  207 

Richard  J.  Balfour,  "Registration  of  Dealers  Under  the  Ontario  Securities  Act:  From  the 
Exempt  Market  to  Universal  Registration” . 233 

CHAPTER  6  -  THE  PUBLIC  DISTRIBUTION  OF  SECURITIES 

A.  General 

OSA  ss.52-71, 130,  132,  133 

Ann  D.  Dillion,  "The  Prospectus:  Process  and  Presentation" . 260 

B.  Due  Diligence 

Excerpt  from  Alboini,  "Due  Diligence  and  the  Role  of  the 
Securities  Lawyer"  (1982),  6  C.B.L.J.  313 . 291 

C.  Civil  Liability  for  Misrepresentation  in  a  Prospectus 

OSA  s.130 

(i)  Escott  v.  Bar-Chris  Construction  Corporation . 305 

(ii)  Article  from  Fortune  Magazine,  "What  the  Barchris  Directors  Did 


vi 


(Not  Enough)",  May,  1969 


320 


D.  Advertising  Securities  —  Within  and  Beyond  the  Waiting  Period 

National  Policies  21  and  42 

(i)  Notice  from  OSC  Bulletin,  Feb.  1, 1989,  re  Advertising  of  Securities 

in  Ontario . 322 

(ii)  Letters  Re  Cambior  Inc . 336 

(iii)  Notice  from  OSC  Bulletin,  March  1 1,  1988,  re  Media  Articles 

During  the  Waiting  Period . 340 

(iv)  Notice  from  OSC  Bulletin,  July  7, 1989,  re  Use  of  "Green  Sheets"  and 

other  Marketing  Material  During  the  Waiting  Period . 341 

(v)  Article  from  Toronto  Star,  "Firm  cancels  lunch  to  avoid  violating 

rules  on  share  issue",  June  1, . 342 

E.  The  Prompt  Offering  Prospectus  ("POP")  System  (a/k/a  "short  form”  prospectus) 

Instrument  44- 1 07 

Robert  Steen  and  Ross  McKee,  "The  Prompt  Offering  Qualification 

System  (1981-1985)" . 343 

F.  Future  Oriented  Financial  Information 


Instrument  52-101 


Vll 


